
Extract from Hansard 
[ASSEMBLY — Tuesday, 11 September 2018] 

 p5591b-5599a 
Mr Peter Katsambanis; Mr Simon Millman; Mr Terry Healy; Mr John Quigley 

 [1] 

SUITORS’ FUND AMENDMENT BILL 2017 
SUITORS’ FUND AMENDMENT (LEVY) BILL 2017 

Cognate Debate 
Leave granted for the Suitors’ Fund Amendment Bill 2017 and the Suitors’ Fund Amendment (Levy) Bill 2017 to 
be considered cognately, and for the Suitors’ Fund Amendment Bill to be the principal bill. 

Second Reading — Cognate Debate 
Resumed from 29 November 2017. 
MR P.A. KATSAMBANIS (Hillarys) [4.48 pm]: I rise to indicate the opposition’s support for the Suitors’ Fund 
Amendment Bill and the Suitors’ Fund Amendment (Levy) Bill. It has been a long time coming. I know that this 
legislation was considered by the previous government, but legislative priorities meant that it dropped down the 
list. The current government reintroduced the legislation last year, and, again, through the prioritisation of other 
legislation, it has been sitting around like an unwanted orphan in many ways—sadly. I expressed my surprise at 
the conclusion of debate on the previous bill that we are finally actually getting to this bill, having been ready for 
it on a number of occasions. We are considering the two bills together because one bill raises a levy, so we have 
a separate bill for that. They are very, very small bills with only a few clauses. There are five clauses in the 
amendment bill and four clauses in the levy bill. I have often expressed that this is the sort of legislation I like 
because it is short and sharp and creates fewer problems than voluminous legislation that follows through with 
regulations and the like.  
The suitors’ fund has been around since 1964. It is a very small fund, with little public visibility. It is there to assist 
in the payment of costs to litigants in court proceedings when decisions are upset on appeal, or when, more regularly, 
proceedings are rendered abortive in the sense that they cannot proceed through no fault of the litigants. There are 
not a great many circumstances in which that happens. It is certainly not a daily or weekly occurrence within our 
court process, but it does happen from time to time when judges fall ill or jurors fall ill or have to be elsewhere 
through no fault of their own. There may be circumstances in criminal and civil litigation when a witness may be 
deceased or unavailable through illness or the like, or has urgent business that cannot be delayed. So the litigants 
may have prepared their cases and incurred significant costs—we know about the escalating costs of justice—but 
through no fault of their own their proceedings are delayed and terminated. The fund was set up with the intention 
of providing access to litigants in those circumstances, so that they could recoup a large portion of their costs.  
The fund is administered by the Appeal Costs Board, and over the years I have not heard too many stories of the 
Appeal Costs Board not getting it right or causing problems. The very fact that we do not see the fund and the 
board in the spotlight indicates that it works well for the limited number of people who access it. It is an important 
backstop. In his second reading speech, the minister called it “an insurance scheme for litigants should unforeseen 
situations arise”. I am not convinced that it is an insurance scheme because it does not have the elements that make 
up an insurance scheme; it is really an emergency fund. But I will not quibble around the words; I do not think in 
the scheme of things it matters whether it is an insurance or emergency fund, but either way it is meant to be 
financed by a levy imposed on initiating processes in criminal and civil proceedings in all three levels of our court 
jurisdiction: the Magistrates Court, District Court and Supreme Court. The levy is 20c per initiating process. So 
the person who files the process to commence the proceedings, whether in criminal or civil jurisdictions, pays 
a 20c levy on top of the usual filing fees.  
That levy was set through the Decimal Currency Act 1965, which converted the then levy of two shillings, which 
is written into the Suitors’ Fund Act 1964, to 20c, and since then it has not changed. Of course, any litigant would 
love the levy to remain at 20c, but they would also love to pay the scheduled fees, the scale fees and the general 
legal fees that applied in 1965. I am not surprised that the Attorney General is laughing; I am surprised that he 
seemed to nod in appreciation because people like him, me and a few other members in this place have been on 
the other side in the receipt of fees. I do not necessarily think that our former colleagues in the legal professional 
would want payment in 1965 dollar terms!  
This highlights an issue I have spoken about in this chamber. We have too much legislation in this state without 
an uplift or indexation factor. If it is legislation that does not apply to many people—legislation that just sits in the 
background and churns away—its fees, charges, fines and the like are over time rendered meaningless and useless. 
It is probably about time that this Parliament considered an appropriate way to allow an uplift factor that takes 
inflation and the increasing cost of money over time into account, but at the same time does not lead to the same 
ridiculous outcomes that occur in some other jurisdictions that have automatic indexation whereby a payment of 
$50 has over time been indexed to $68.37. I have spoken about this before, so I will not labour the point on the 
Suitors’ Fund Amendment Bill 2017 and Suitors’ Fund Amendment (Levy) Bill 2017, but I think the Suitors’ Fund 
and the Suitors’ Fund Act 1964 are prime examples of the harm that can be caused by setting a fee many, many 
years ago—in this case more than 50 years ago—and just leaving it there.  
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The consequences are spelt out in the Attorney General’s second reading speech. In the 2016–17 financial year, the 
fund paid out $136 582, which, in the context of the amount of litigation that takes place in Western Australia and 
the fees that would be charged for that litigation, is minuscule; it is tiny. It goes to show that this fund is not used 
all the time because of some sort of epidemic of trials being aborted through no fault of the litigants, but the funds 
raised by the levy totalled only $42 879. So, less than one-third of the amount paid out from the fund was recovered 
by the 20c levy. This has happened for years and years and years. The only recourse that the fund and the 
Appeal Costs Board have had over this period of 50 years, when the shortfalls have been growing because of 
disparity between current legal fees in any year and in any environment and the 20c levy—the money that has been 
collected—has been a Treasurer’s advance. On 30 June 2015 that advance was $2 million. So Treasury basically 
says, “You’re in trouble; here’s some money. You’ve got to pay it back at some stage in the future.” But then in 
November 2016, the Treasurer’s advance had to be increased by another $500 000, to make a total balance of 
$2.5 million that the fund owes to Treasury. Of course, whether that is in the fund or in Treasury, that is taxpayers’ 
money. It is being used to fund this emergency fund, which the Attorney General described as an insurance scheme. 
I do not think any right-minded Western Australian thinks this is a sustainable or logical situation. 

This bill has been introduced. As I said earlier, it kicked off under the previous government and hung around. The 
new government introduced it and then it allowed it to hang around for more than a year, because there have been 
other urgent priorities, of course. The bill tries to address the problem by amending the existing act to remove the 
20c cap on the levy. It will then allow the new levy to be imposed by regulation—I will get to that in a minute. 
The bill will also provide for different amounts to be prescribed for different originating processes or classes of 
process. The bill will allow flexibility to bring the fund back to sustainability, but also tries to create a bit of 
proportionality between the jurisdictions. As we know, an originating process in the Magistrates Court costs less 
than an originating process in the District Court, and that costs less than an originating process in the 
Supreme Court. That reflects the nature of the work in each of the jurisdictions. It also reflects the relative cost 
structures of those jurisdictions. By allowing different amounts for each type of originating process, it will better 
reflect the value of the levy in each of those different jurisdictions. These are the sorts of questions the opposition 
has of the Attorney General. We can deal with them now or in consideration in detail. I assume that the intention 
is that the levy would be lower on the Magistrates Court than it would be on the District Court, and also lower on 
the District Court than it would be on the Supreme Court, but the Attorney General can clarify that and also his 
intentions. Because the levy is being prescribed in regulations, I think the opposition, and more particularly the 
public, legal practitioners and potential litigants, would like a bit of clarity as to the likely amounts that are going 
to be prescribed. We are obviously looking at not only returning the fund to ongoing sustainability, but also finding 
a way to repay the $2.5 million the fund owes Treasury through the Treasurer’s advance. We would like some 
indication of the time frame the Attorney General believes will be appropriate to recoup that $2.5 million. I stress 
that point, because the time frame will of course determine the actual amount of the levy—stretch out the time 
frame a bit longer and the levy could be lower; narrow the time frame to 12 or 18 months and obviously the levy, 
especially in its initial stages, will have to be set a lot higher. 

I make the point that a lot of people talk about the cost of justice. I do not have any insight at the moment as to the 
amount the Attorney General is thinking of imposing as a levy under this amending bill, but I assume it is not 
going to be some sort of monstrous amount. It is probably likely to be a few dollars or a few tens of dollars, rather 
than hundreds or thousands of dollars. I hope that will be the case. With a justice system that is already inaccessible 
for many people, we always have to be mindful of adding additional costs. I would be interested to find out the 
Attorney General’s perspective on where he thinks this levy is going to fall in each of the three jurisdictions. We do 
not know how long a piece of string is. We do not know how many originating processes will be filed in each year in 
the future, but we can use the past as a useful guide and relatively accurate predictor. Doing the sums, I am sure the 
Attorney General will give us a sort of ballpark time frame as to when he thinks the Treasurer’s advance would be 
paid back. What will the intention be when the advance is paid back? Will the intention be to reduce the levy over 
time, or will it be to leave the levy and somehow or other have an accumulation within the fund? Rather than the fund 
owing money, will it end up collecting more money than it actually requires in any given year or over a period of 
time? It should be pointed out that the Appeal Costs Board has advised that this legislation is necessary. It is the 
opinion of the Appeal Costs Board that without the legislation, the fund would never come into balance and the 
Treasurer’s advance would never be repaid, so the $2.5 million owed by the fund to the taxpayers of 
Western Australia would never be repaid. We do not want to be in that position. Over time, this bill will improve the 
state’s finances by $2.5 million. It will impose an additional levy. I have not heard from the Attorney General as to 
where the levy is going to be set, but I hope it is not going to be make or break for people who are contemplating 
initiating a process of whatever type—for debt recovery, settling a contractual dispute or any of the other myriad 
reasons that people need to seek the assistance of our courts and our court process. Hopefully, it will not be penal. 

We need to consider the broader issues that this bill highlights and that are not contained immediately in the bill. 
The first issue, which I have extrapolated in the past, is the indexation over time of dollar amounts set in legislation. 
We need either an overriding act or perhaps to write in some form of indexation factor in acts like this. The 



Extract from Hansard 
[ASSEMBLY — Tuesday, 11 September 2018] 

 p5591b-5599a 
Mr Peter Katsambanis; Mr Simon Millman; Mr Terry Healy; Mr John Quigley 

 [3] 

Attorney General could say, “We’ve got regulations now. We could prescribe new fees to meet requirements and 
meet the effluxion of time through the regulations”, but that also requires someone to actually go out and dust 
down the Suitors’ Fund Act, which I do not think is opened very often within the Department of Justice. I do not 
expect that officers of the department would be sitting around thinking, “Hey, it’s time we reviewed the fees that 
we’ve set under the suitors’ fund.” That, again, highlights the need for indexation. 

The broader and really important issue for every citizen of our community is the escalating cost of justice. The top 
end—the big corporates and extremely wealthy individuals—consider it a cost of doing business. The amounts are 
high, but not high enough to dissuade them. At the bottom end, people have access to a relatively well functioning 
not-for-profit system with Legal Aid WA and community legal centres. I think the Citizens Advice Bureau of WA 
falls into that category as well. Those groups do a good job, with almost no money, and a lot of goodwill. A lot of 
these groups have also demonstrated over decades that they have the ability to stretch a dollar as far as it can go, 
and sometimes even further. They provide services to people who are not able to access community-based services 
because the nature of their complaint is different. 

I note that Curtin University Law School, in conjunction with the legal profession in Western Australia, is running 
a small business advisory clinic from its premises in Murray Street, Perth. That small business advisory legal clinic 
is very successful. It is in a tiny way bridging the gap for one group of people in our society who find access to 
justice too expensive. I am talking about small business people, who are doing it tough, fighting in a very difficult 
environment and dealing with landlords, franchisors and shopping centre operators who have enormous access to 
legal resources. I commend all the practitioners involved in that endeavour. It demonstrates once again how people 
in our society can get together and come up with solutions to assist people in need. However, that is only one small 
piece in providing access to justice. I do not think it will be able to cover the field; it just does not have the resources 
to do that. 
It is apparent to me from speaking to people who present to my electorate office and to members of Parliament 
from all sides and all political parties that there is a group of people in our community who have a legitimate legal 
issue that they would like to have ventilated in a court but are precluded from doing so because of the cost of the 
entire process. I am not suggesting that court filing fees or a levy such as the one proposed in this legislation are 
responsible for that. I also do not think the legal profession itself is either wholly responsible for or ambivalent 
towards the escalating cost of justice. We only need to turn our mind to the number of legal practitioners who 
provide either pro bono or heavily discounted services to people in our society who need legal representation. 
However, legal practitioners are not charities. They are businesspeople and even with the greatest goodwill in the 
world, they cannot offer their services free of charge ad infinitum. They need to earn fees in order to keep the 
doors of their legal practice open. 
This is not a problem that we will be able to solve today. However, I want to highlight this issue and put it on the 
record. We know it is an issue. I am not raising it for the first time. It has been an issue for a long time. I also want 
to say that, from my perspective anyway, this is a bipartisan issue. This is not an issue of politics. This is an issue 
of refining a system that works relatively well for the people who are able to access it to ensure that more people 
who require it are able to access it. We need to ensure that the system is less litigious and people are able to find 
resolution at the earliest possible time. That is good not just for costs. It is also good for people. We have all seen 
people who present with long-term, unresolved legal issues and the impact that has on their lives, their mental and 
physical health, their families and their ability to work or operate their business. It is a difficult issue. I do not 
know of many other jurisdictions that have solved it. However, if we do not turn our mind to it, it will continue to 
be a major problem. 
With those words, I indicate again that the opposition does not have a major problem with the provisions of the 
bill. We believe that these types of funds need to be self-sustaining so that they do not impose a burden on the 
taxpayer. There might be a better way of dealing with this issue, but no-one has come up with a way that is better 
than imposing a levy on the originating process. That is a good way of dealing with this issue. A person files the 
originating process and pays the filing fee, and incorporated in the filing fee is a levy to help balance out the 
emergency fund known as the suitors’ fund. The questions we have are around what lawyers like to call quantum, 
I guess. They are around what the levy will be in each jurisdiction. They are also around when the Attorney General 
believes the fund will become self-sustaining and be able to pay off the $2.5 million in Treasurer’s advance; and, 
when that $2.5 million has been recouped, whether the Attorney General considers that it would be appropriate to 
revisit the fee and reduce it accordingly. 
MR S.A. MILLMAN (Mount Lawley) [5.16 pm]: I rise to make a few short additional contributions to the debate 
on the Suitors’ Fund Amendment Bill 2017 and the Suitors’ Fund Amendment (Levy) Bill 2017. I thank the member 
for Hillarys for his contribution. I say by way of introductory comments that one of the essential features of 
a well-functioning legal system is the efficient delivery of justice to the citizens of the jurisdiction. The member for 
Hillarys called in aid of his submission reference to John Curtin Law Clinic at the Curtin University Law School in 
Murray Street, Perth. On 30 August, I had the great privilege of being a guest at John Curtin Law Clinic. I was there 
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because the principal lawyer at that clinic, Mrs Rosaline Tan, is a friend of mine from when we studied together at 
university. She told me about some of the work in which she is engaged in order to provide access to justice for 
small business people. As the member for Mount Lawley, I have a keen interest in the trials and tribulations faced 
by small business people in areas like Dog Swamp Shopping Centre and Dianella Plaza Shopping Centre, and 
particularly along Beaufort Street. Therefore, I was very keen to see the terrific work that is being done by 
John Curtin Law Clinic and the services that it is providing to small business people. As members in this chamber 
would be well aware, I am a great supporter of small business in Western Australia. I also want to compliment 
Mr Julian Sher, the director of professional programs at John Curtin Law School. He is a terrific advocate for not 
only the university, but also the law clinic. He is also a terrific advocate for the importance of providing access to 
justice for all people in Western Australia. I extend my further thanks to Curtin University for giving me the great 
honour on 3 September of speaking to its first-year law students on the importance of human rights. 
I now want to respond to the comments of the member for Hillarys about the attitude of legal practitioners in 
Western Australia to the need to provide access to justice for all people in Western Australia. This is an issue 
which the members of our legal profession take very seriously and to which they have turned their minds 
frequently. They know that a viable and well-respected justice system must have the confidence of the community 
that it is designed to serve. When large sections of the community do not have the opportunity to access justice 
because of their financial circumstances, that has the effect of eroding the community’s confidence in that system. 

I am particularly pleased that we recently welcomed the new Chief Justice of Western Australia, His Honour 
Peter Quinlan. I say that in this context because when His Honour was interviewed by The West Australian, he put 
front and centre the question of access to justice for that large body of the community who either are not 
extraordinarily wealthy and so can afford expensive legal fees, or do not qualify for things such as legal aid or 
community legal centres. The question of access to justice for the vast majority of the community in 
Western Australia is front and centre of the minds of legal practitioners in Western Australia, particularly through 
the Law Society of Western Australia, which has had many discussions and debates about it, and the mind of the 
new Chief Justice. 

The efficient administration of justice in Western Australia has been a watchword of this Attorney General in the 
time that he has been in the role since March 2017. That commitment to the efficient administration of justice can 
be seen not just in the appointment of such a capable candidate as the Honourable Mr Justice Quinlan to the 
position of Chief Justice, but also in myriad legislative amendments this Attorney General has brought before this 
Parliament, such as the no body, no parole bill, legislation expunging historical convictions for consensual 
homosexual acts, the Court Jurisdiction Legislation Amendment Bill and the lifting of the statute of limitations for 
victims of child sex abuse. In that can be seen that we have an engaged and activist Attorney General who is 
committed to making sure that the justice system in Western Australia operates fairly, effectively and efficiently 
and is working hand in glove with the Law Society, the Legal Practice Board—the Barristers’ Board—and 
practitioners generally to make sure that we achieve the efficient administration of justice. 

This latest amendment legislation is once again directed to that aim. It might seem like a small thing. When the 
Suitors’ Fund Act was introduced in 1964, the levy on each originating process was 10c. It was later amended to 20c, 
but it has not had any significant change since the 1970s. The member for Hillarys assisted us when he referred to the 
different costs of the originating processes in different courts. He was quite correct to say that the originating process 
is different depending on the jurisdiction of the court. Members may or may not be aware that there are a whole raft of 
different types of originating processes. To put it in layman’s terms, if a plaintiff or an applicant in Western Australia 
seeks to enliven the jurisdiction of the court, they make an application—whether it is a writ of summons, an originating 
summons or an originating motion—in the relevant court. Each time they make an originating application, they pay 
a court filing fee. For individuals or small businesses, the filing fee in the Supreme Court is — 

The ACTING SPEAKER: Member! Attorney General, I cannot hear the member for Mount Lawley. 

Mr S.A. MILLMAN: The filing fee in the Supreme Court is $1 318 for individuals or small businesses, and it is 
$2 568 for corporations. A similar distinction is made in the District Court, where the filing fee for an individual 
is $877, which is about $500 cheaper than in the Supreme Court, and $1 711 for corporations. In both jurisdictions 
the suitors’ fund levy added to that filing fee is 20c. I do not propose to go over the comments made by both the 
Attorney General and the member for Hillarys about the operation of the money contained in the suitors’ fund in 
great detail, but when the Suitors’ Fund Act was amended in the 1970s, it provided for a levy of only 20c per filing 
fee. Yet the costs of both filing fees and litigation in general have increased significantly in the intervening years. 
The trouble is that that money is required to defray legal costs incurred in the course of litigation. The amount 
available to defray those costs has diminished proportionately. A custodian of an efficient justice system who is 
keen to make sure that that system is administered and operates effectively would make sure that the suitors’ fund 
was sufficiently resourced. This is about financial responsibility. We have an activist Attorney General with 
a legislative agenda to improve the efficient operation of the justice system in Western Australia who is doing it 
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in a financially responsible way. Based on the numbers I have just provided to the chamber, this change will result 
in a tiny additional impost for applicants in legal proceedings. An extra 20c on the back of an application that is 
$1 300 or $2 500 in the Supreme Court, or $800 or $1 500 in the District Court, is a relatively minor consideration. 
Those are all relevant considerations. 

The next question is that for successful plaintiffs, the costs incurred by filing an originating application can be 
recoverable from the unsuccessful party. It is known as a disbursement. Even though there will be an extra cost at 
the commencement of proceedings, which is a tiny proportion of the overall cost of commencing a proceeding, in 
most cases that money is recoverable for a successful litigant. I take on board the member for Hillarys’ comments, 
but I think the Attorney General used the language of an “insurance policy” advisedly because that language is 
used by the Law Reform Commission of Western Australia in “Project 49”, which was an inquiry into the operation 
of the Suitors’ Fund in 1975, which was the last time that the Law Reform Commission looked at the effective 
operation of the suitors’ fund. Applicants pay a tiny proportion of the overall disbursement costs into the 
suitors’ fund, but in return get the security and the certainty that those unanticipated legal costs for which they are 
not personally responsible will be covered. That is a small and appropriate price to pay. 

I conclude by making these final points. This is a necessary amendment, which will put the suitors’ fund on 
a sound financial footing. I do not share the concerns of the member for Hillarys that this will be seen as a way 
of recovering more money into the suitors’ fund than is necessary to cover the costs that the fund incurs. I say 
that because of all the money that has had to be advanced from the Treasurer’s advance. This Attorney General 
is assiduously turning his attention to necessary reforms to make sure that the constellation of circumstances in 
which our justice system operates is efficient and effective. It is only by having an Attorney General who is 
focused on the efficient and effective operation of our justice system that we have the package of reforms this 
chamber has already dealt with this year and the last. I am optimistic that this activist and motivated 
Attorney General will continue to bring before this chamber relevant legislation for debate and discussion to 
make sure that our justice system is the envy of the commonwealth. Access to justice is a cornerstone of our 
democratic system, which is why I am so proud of the work I have been able to do as both a lawyer and 
a volunteer at community legal centres, such as the Employment Law Centre of Western Australia and the 
Welfare Rights and Advocacy Service. Access to justice is facilitated by the effective operation of the 
suitors’ fund, and access to justice is promoted by professionals in the legal profession through societies like 
the Law Society of Western Australia and organisations like the John Curtin Law Clinic and Curtin University. 
I thank my former fellow practitioners and, in particular, I thank the Attorney General for bringing this issue to 
the chamber. I commend these amendments before the house. 

MR T.J. HEALY (Southern River) [5.30 pm]: I also rise to make a contribution to the cognate debate of the 
Suitors’ Fund Amendment Bill 2017 and the Suitors’ Fund Amendment (Levy) Bill 2017. I preface my 
comments by thanking the Attorney General for his second reading and the contributions of the members for 
Mount Lawley and Hillarys, who are well-regarded legal professionals in their own right. I am no lawyer. I am 
a failed high school teacher, now member of Parliament—Larry lawyer or a bush lawyer, some might say—and 
I am very proud to say that I am a failed law student however. I completed one unit; I do not say that I completed 
the qualification. 

Ms M.M. Quirk: It’s not on LinkedIn I hope? 

Mr T.J. HEALY: It is not on my account and I claim no credit, only to say that I completed one unit of my juris 
doctor degree in 2011 and have not further continued my studies. That is due less to the fact that I am a member 
of Parliament and more to the fact that I am a dad with one more baby coming in three weeks’ time. That is the 
reason I will never complete that legal qualification. 

Mr Z.R.F. Kirkup: Well done, member for Southern River. 

Mr T.J. HEALY: Thank you. 

Mr P.A. Katsambanis: Don’t be so sure. You might want to complete it. 

Mr T.J. HEALY: Does the member for Hillarys think that it might be the distraction I need from my children? 

Mr P.A. Katsambanis: It may well be; I see you wiping your brow already in anticipation. 

Mr T.J. HEALY: Indeed.  

The purpose of the suitors’ fund, as has been discussed and as many people will be aware, is to provide a fund that 
can be drawn upon to assist in the payment of costs that are incurred by litigants when decisions are upset or are 
on appeal, or proceedings are rendered abortive through no fault of their own, such as the death or long illness of 
a judicial officer. It applies to criminal and civil proceedings, which is very key, although the circumstances in 
which costs are payable in those proceedings are not identical. 
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I understand that in the last period, $50 000 was contributed to the fund, which came from the 10c to 20c levy paid 
through the suitors’ fund levy, and $140 000 came out. There is an obvious discrepancy between those amounts. 
Although this bill is not necessarily seeking to raise a huge amount of funds, it is acknowledging that the fees set 
when the bill was debated in 1964 and came into operation in 1965—that is the 10c to 20c levy—are not 
appropriate in this day and age. These amendments essentially will set an appropriate levy amount. This is a very 
important fund that needs to applied, but $50 000 coming in and $140 000 going out does not a balance sheet 
make. I understand that additional funding came from the Treasurer’s advance and these bills will set an 
appropriate levy to allow room to adjust that to the correct amount. 

The bills will remove the current cap of 20c, although safeguards in the system will ensure that that money can be 
used only for the fund. As an aside, as I said, I am not a lawyer but when I read the legislation, I equated this fund 
to legal aid and wondered about the fund’s expansion. I am conscious that this is not a legal aid fund. Amounts 
need to be provided to legal aid, and huge and significant amounts can be put towards very important legal aid 
funds that will assist people in my community, but the suitors’ fund is a different and exact fund under a separate 
piece of legislation. This bill will set a more appropriate cap. The amendments remove reference to the maximum 
amount that may be imposed on an initiating process to finance the suitors’ fund, and provide that the levy to be 
imposed be prescribed in regulations. It will amend several sections of the act. Because the Suitors’ Fund 
Amendment (Levy) Bill is a money bill, it will be introduced separately to the amending legislation, and that will 
introduce a different subsection into the Suitors’ Fund Act 1964 to impose the levy. 

The Suitors’ Fund Amendment Bill is no new concept. Amendments to the act have been suggested for decades. 
This is no new suggestion. It has been proposed by several governments and has been discussed by several 
Parliaments in fact. I will refer to a couple of case studies. The Law Reform Commission has put forward its case 
for review of this legislation. The Law Society of Western Australia has put forward its recommendations for 
amendments to the Suitors’ Fund Act. The current federal member for Burt, Matt Keogh, was a former president 
of the Law Society of Western Australia and he contributed in this regard. I will refer to parliamentary committees 
that have looked at this matter. I will refer to the ninth report of the Standing Committee on Legislation, 
“Criminal Law and Evidence Amendment Bill 2006”, presented by the very honourable Graham Giffard 
in August 2007, which again recommended changes. There have also been several articles by multiple lawyers 
from several firms across Western Australia who have called on those changes. 

I would like to quote an article about the Suitors’ Fund Act. It states — 

In 1973 the Commission was asked to inquire into the operation of the Suitors’ Fund Act 1964 (WA), for 
the purpose of determining whether the purposes for which the Act was introduced were being fulfilled, 
and if not, for the purpose of rendering the Act more effective. 

The outcomes of that Law Reform Commission inquiry from the 1970s stated — 

The Suitors’ Fund Amendment Act 1978 (WA) was introduced to redress an injustice concerning persons 
suffering from a disability. The Suitors’ Fund Act Amendment Act (No 2) 1978 (WA) was introduced to 
remedy the situation where an unsuccessful respondent to an appeal on a question of law from 
a Local Court to the District Court could not be indemnified in respect of his or her own, and the 
appellant’s, costs. Both amendment were highly specific and laudable but failed to implement the 
substantive recommendations. 

I would like to quote the former president of the Law Society of Western Australia, Matt Keogh—a good 
colleague of mine—the member for Burt. He was very excited when I told him that the Western Australian 
Parliament was going to consider and finally pass the Suitors’ Fund Amendment Bill. I am not suggesting that 
lawyers are nerdy, but this was a really nerdy moment for a lawyer who is really interested in the hard and tough 
aspects of this matter. The comments that he, as a former president of the council of the Law Society of 
Western Australia and, as I said, the federal member for the area that the electorate of Southern River covers, 
would like me to contribute are that the Suitors’ Fund Amendment Bill is a very long and overdue bill and that 
it may not be appreciated just how considerable an achievement it is that a government is even introducing this 
legislation. The Law Society has been calling for this for some two to three decades. That is, again, 
commendation that this government is finally introducing an amendment to the Suitors’ Fund Act that has been 
long, long sought after. 

I refer to the ninth report of the Standing Committee on Legislation, chaired by the honourable 
Graham Thomas Giffard, titled “Criminal Law and Evidence Amendment Bill 2006”. At page 97, paragraph 6.1 
states — 

This clause proposes to amend section 14 of the Suitors’ Fund Act 1964 so that an accused person’s costs 
in a retrial (resulting from the successful appeal by the prosecution against a jury acquittal) can be paid 
out of the Suitor’s Fund. The Suitors’ Fund was established on 1 January 1965 to meet the liability for 
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costs of certain litigation. For example, the Suitors’ Fund is already available to reimburse people for the 
costs of a trial where that trial led to their wrongful conviction due to a judicial error and they have had 
to undergo a retrial. 

I will quote also an article from Anne Wood from her firm Kott Gunning of 4 March 2013 in which they also call 
for a review of the Suitors’ Fund. The article discusses the importance of the fund itself and the firm calls for 
changes and review of it. Anne Wood states — 

It may be worth considering the Suitors’ Fund if you find yourself in a situation where you unexpectedly 
have to bear the brunt of legal costs. It may also be useful where you successfully appeal on the basis of 
a mistake of law, but are concerned that the other party, although they have been ordered to pay costs, 
may not have the funds to do so. 

It can be complex and it is therefore probably worth asking your lawyer about the possibility of 
a Suitors’ Fund … 

I think it is very commendable that this government has submitted this legislation. I will not say that the 
Suitors’ Fund Amendment (Levy) Bill is controversial; there certainly appears to be consensus. There are more 
than our fair share of lawyers in this building—members of Parliament and staff, who — 

Mr P.A. Katsambanis: I dispute that; there’s not enough! 

Mr T.J. HEALY: Not enough lawyers, member for Hillarys! 

Mr P.A. Katsambanis: I think I have bipartisan support from the member for Mount Lawley. 

Mr T.J. HEALY: Failed law student, former teacher—I am not against lawyers but — 

Ms M.M. Quirk: You know that they are replacing laboratory rats with lawyers, don’t you? The reason for that 
is there are more lawyers than there are laboratory rats. The lab assistants don’t get as attached to the lawyers and 
the lawyers will do things rats wouldn’t even contemplate! 

Several members interjected. 

Mr T.J. HEALY: For the purpose of Hansard I hope the reporter could pick that up. I am happy to repeat. Thank 
you, member for Girrawheen. 

Not to take away anything from the member for Girrawheen, that is a commendable point to finish on, simply to 
say, member for Hillarys, yes there are many lawyers in this place. There are many fine people who have passed 
the bar and have legal qualifications. A great quote from Shakespeare’s Henry VI, Part 2, is as follows — 

The first thing we do, let’s kill all the lawyers. 

I commend the Suitors’ Fund Amendment Bill 2017. 

MR J.R. QUIGLEY (Butler — Attorney General) [5.42 pm] — in reply. A few points have been raised by the 
member for Hillarys. I want to measure this so I do not sound petulant but we are told—once again, I am sure this 
comes from the shadow Attorney General and not from the member for Hillarys—that this Suitors’ Fund 
Amendment Bill 2017 has been hanging around for a long while. It was introduced by the previous Liberal 
government. It did not get to becoming a bill — 

Mr P.A. Katsambanis: The idea, not the bill. 

Mr J.R. QUIGLEY: Yes, by the previous government and the previous Attorney General in his four and a half years 
at the crease did not do it. 

Mr P. Papalia: Did he do anything? 

Mr J.R. QUIGLEY: It is a very good question, member for Warnbro. The shadow Attorney General has woken 
up and is now working quite hard. I get a question a day. That is more work than he did when he was in office as 
the Attorney General, and that is why the state of Western Australia would be better served with the member for 
Hillarys in this chamber as the Liberal Party spokesperson. 

Mr P.A. Katsambanis interjected. 

Mr J.R. QUIGLEY: I cannot help it. If the Liberal Party wants to react to my speeches and hold back someone 
who, on merit, should have the job, that is a problem for the party room. The former Attorney General did not bring 
this forward in four and a half years. Now we are told that perhaps this is like some sort of orphan because we 
introduced it last year and we are only just getting to it now, this year. The criticism we hear on most of the bills 
I bring forward is that, “You said this is urgent, why hasn’t it been done?” I think this is bill 26 or 27 of 
Attorney General’s bills brought into this Legislative Assembly. I think my staff counted 21 bills in four and 
a half years by my predecessor. We promised the Western Australian public that we would attend to very urgent 
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bills such as the Dangerous Sexual Offenders Legislation Amendment Bill 2017 to considerably toughen up the 
criteria on which dangerous sex offenders were released into the community on supervision orders. There is also 
the lifting of the statute of limitations, a bill that the previous administration would not let come on, except for 
giving Dr Graham Jacobs, the former member for Eyre, 20 minutes air time before closing down the debate without 
it seeing the light of day again. We have had to treat that as urgent. We have had to treat lots of bills as urgent, such 
as amendments to the Coroners Act in line with recommendations 55 and 56 of the Law Reform Commission’s 
report on the Coroner’s Court. Despite all these big bills that we have had to deal with, we are also dealing with the 
minutiae of the administration of the law by updating the Suitors’ Fund Act which, as the member for Hillarys noted, 
had set two shillings as the levy in the 1960s and the Decimal Currency Act was the last update, but it did not 
increase the sum; it made the two shillings, 20c. Here we are now—doing my maths—53 years later, attending to 
this. I will not have it that I have treated this matter like some poor orphan that has not been attended to. We have 
attended to it, including the small detail of the administration of the law, and put it into our legislative agenda along 
with the big matters. We will soon introduce into this Parliament a whole rewrite of the Criminal Law 
(Mentally Impaired Accused) Act. The profession, the judges and the community have all been calling out for it. 
While we have been rewriting that act, we have been attending to the detail of the administration of the law by 
whipping in a small act that will make a big difference to the reimbursement of litigants who, through no fault of 
their own, have incurred costs perhaps because of a mistake of law by a judge that has been overturned on appeal 
and has required the litigant to go back to square one and incur all the initial costs through no fault of his own. 

This is important; although the bill is small its effect on the relatively small number of people who are affected 
will be great. There is nothing more frustrating for members of the public who access our court system to find out 
that, through no fault of their own but through a fault within the system, they have been burdened with costs that 
they should not have to be burdened with. Fifty-three years ago, 20c was considered to be a reasonable levy. The 
member for Hillarys, for whom I have respect, raised an important question: what will be the levy? The levy is not 
in the bill; it will be made by regulation, and those regulations will have to lie on the table of the other place for 
21 days and be subject to disallowance, so I can speak only in terms of aspirational intention. If we go to 
aspirational intention, we are looking for a levy of about $10 in the higher courts—the Supreme Court. Over 
a filing fee, which is hundreds of dollars, we do not think a $10 levy is too much. We think that this will be stepped 
down in the courts of lower jurisdiction. This will require an actuarial calculation. The Treasurer’s loan account 
has to be repaid, but it does not have to be repaid in the first, second or third year; we are happy for it to be repaid 
over a reasonable time. We are taking the levy from 20c up to a matter of multiple dollars. We are looking at $10 in 
the higher courts, and it could be half of that in a lower court. When we look at the levy now and the shortfall last 
year, we find that, from memory, $132 000 was paid out by the fund against about $42 000 that had been collected 
by the fund. I specified that in my second reading speech. I am giving the member approximate figures. By raising 
the levy to $10, for example, this fund will be liquid and we will be able to pay the debt that the fund owes to the 
Treasury. Once that debt is paid, a surplus will build up in the fund. The fund will be liquid and self-funding, and 
litigants who find themselves in this situation will be able to go to the Suitors’ Fund and get a payment without 
there being an impost on the general taxpayers of Western Australia. We do not want the levy to be so high that it 
adds, for example, in the courts of petty sessions a further huge impost upon the most vulnerable. I am thinking 
about imposing unreasonable imposts on Indigenous people on driving offences and the like, because those costs 
will be awarded to the prosecution. We do not want to overly burden people. We just want to make this fund 
self-funding, reasonable and liquid. That is all I can offer the member as an aspirational target. We think $10 in 
the superior courts. That should not be too heavy. The member would agree with that, I am sure. 

Mr P.A. Katsambanis: I don’t disagree with that. How about the Magistrates Court? Where would you strike it—
$2, $5 or $8? 

Mr J.R. QUIGLEY: I have already said that it would be perhaps half of that—down to $5, except during happy 
hour! Down at the Marmion Angling and Aquatic Club, people cannot buy a beer for five bucks. 

Mr P.A. Katsambanis: I would welcome a bipartisan act to reduce the cost of beer at the Marmion Angling and 
Aquatic Club. 

Mr J.R. QUIGLEY: A wonderful place that it is! A cup of coffee at Yelo costs $5.30, I think. We will keep it 
down to something modest that will fund this. 

Mr P.A. Katsambanis: In 2016–17, with a levy of 20c per originating process, the fund recovered $42 879. If 
you extrapolate that out, that means that the levy applied to over 200 000 originating processes. If you average the 
levy at $5—so, $10 in the higher courts and lower in the lower courts—that’s $1 million a year. 

Mr J.R. QUIGLEY: I think the last Treasurer’s advance was $500 000 for a year. 

Mr P.A. Katsambanis: No, it wasn’t for a year; it was for ongoing. It was paying out about $130 000. 
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Mr J.R. QUIGLEY: I think that once the fund is liquid, a few more litigants might get through the door in terms 
of recouping or people making applications perhaps. I am trying to think what my wage was back in 1965—and 
I was working in 1965. 

Mr P.A. Katsambanis: That was the year I was born! 

Mr J.R. QUIGLEY: I was working in a warehouse in Murray Street, but it was very modest—about 18 or 
20 bucks a week. That 20c was a reasonable contribution. We do not think that $5 to $10 is out of range. This will 
be an actuarial calculation that will be laid on the table in the other place; and, if it is thought to be too high, there 
can be disallowance motions or whatever. It will be subject to parliamentary scrutiny. 

I thank the opposition for supporting this amendment to the Suitors’ Fund Act. We will bring forward a number 
of these little bills in our legislative agenda. We will do the big bites as well. I have already mentioned to the 
member that I have a personal aspiration—it is not a government policy yet—of a uniform Evidence Act. I have 
had a look at the contributions the member made in his previous state of Victoria. 

Mr P.A. Katsambanis: I highly recommend the report. 

Mr J.R. QUIGLEY: It is either that or make massive amendments to the Evidence Act. We have all these things 
that will come forward and amendments to the Criminal Law (Mentally Impaired Accused) Act, but these little 
things have to be attended to along the way as well. The Labor government can chew gum and walk; we can do 
a couple of things at once. We will get these bills through. We thank the opposition on this occasion for its support 
for the Suitors’ Fund Amendment Bill 2017 and the Suitors’ Fund Amendment (Levy) Bill 2017. 

Question put and passed. 

Bill (Suitors’ Fund Amendment Bill 2017) read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Mr J.R. Quigley (Attorney General), and transmitted to the Council. 
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